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Law Commission 
The Law Commission has published its Consultation Paper on marital property agreements (which includes pre-nuptial, post nuptial and separation agreements).

There has been increased interest in these types of agreements following some recent, high profile cases, in particular the Supreme Court decision in Radmacher v Granatino, in October 2010 (click here for more information about this case). 
The Supreme Court held that Courts must give marital property agreements significant weight when exercising their discretion on resolving financial disputes on divorce. However, such agreements do not prevent the Court from exercising their statutory powers. This means that either party can still apply to the Court for financial relief on divorce, despite the existence of such an agreement and the Court must then assess the situation on its merits particularly if any agreement is unfair to one of the parties. 

The Consultation Paper sets out some of the arguments for and against reform of marital property agreements and examines the status and enforceability of these agreements made between spouses or civil partners 

The Law Commision is seeking views on the following areas:

(1) whether couples should be able to enter into a binding agreement not to seek ancillary relief in the event of divorce or dissolution and on the following areas of law; and
(2) whether such agreements should be able to encompass all of a couple’s property or should be limited to pre-acquired, gifted or inherited property. 

The Law Commission has suggested some safeguards be met in the event that such agreements are to be effective. These include the following:

(1) Any agreement must be in writing and signed by both parties;
(2) Both parties must have obtained independent legal advice on the contents of the agreement; 

(3) Any party seeking to enforce the agreement must have made full and frank disclosure of their position;

(4)  The agreement should make provision for the needs of any children of the family; and
(5) The agreement should not leave one spouse reliant on state benefits (where that could be avoided by distributing the resources in a different way).

The consultation closes on 11 April 2011.

For further legal advice on marital property agreements, please contact Rhiannon Lewis, John Cornwell, Russell Bywater, Kate Allen or Lucy Marks. 
